Securities and Exchange Commission

of such document or information, a
statement from an appropriate depart-
ment or agency of the United States to
the effect that such document or infor-
mation has been classified or that the
status thereof is awaiting determina-
tion. Where a document is omitted pur-
suant to paragraph (a) of this section,
but information relating to the subject
matter of such document is neverthe-
less included in material filed with the
Commission pursuant to a determina-
tion of an appropriate department or
agency of the United States that dis-
closure of such information would not
be contrary to the interests of national
defense or foreign policy, a statement
from such department or agency to
that effect shall be submitted for the
information of the Commission. A reg-
istrant may rely upon any such state-
ment in filing or omitting any docu-
ment or information to which the
statement relates.

(c) The Commission may protect any
information in its possession which
may require classification in the inter-
ests of national defense or foreign pol-
icy pending determination by an appro-
priate department or agency as to
whether such information should be
classified.

(d) It shall be the duty of the reg-
istrant to submit the documents or in-
formation referred to in paragraph (a)
of this section to the appropriate de-
partment or agency of the TUnited
States prior to filing them with the
Commission and to obtain and submit
to the Commission, at the time of fil-
ing such documents or information, or
in lieu thereof, as the case may be, the
statements from such department or
agency required by paragraph (b) of
this section. All such statements shall
be in writing.

[33 FR 7682, May 24, 1968]

§230.174 Delivery of prospectus by
dealers; exemptions under section
4(3) of the Act.

The obligations of a dealer (including
an underwriter no longer acting as an
underwriter in respect of the security
involved in such transactions) to de-
liver a prospectus in transactions in a
security as to which a registration
statement has been filed taking place
prior to the expiration of the 40- or 90-

§230.174

day period specified in section 4(3) of
the Act after the effective date of such
registration statement or prior to the
expiration of such period after the first
date upon which the security was bona
fide offered to the public by the issuer
or by or through an underwriter after
such effective date, whichever is later,
shall be subject to the following provi-
sions:

(a) No prospectus need be delivered if
the registration statement is on Form
F-6 (§239.36 of this chapter).

(b) No prospectus need be delivered if
the issuer is subject, immediately prior
to the time of filing the registration
statement, to the reporting require-
ments of section 13 or 15(d) of the Secu-
rities Exchange Act of 1934.

(c) Where a registration statement
relates to offerings to be made from
time to time no prospectus need be de-
livered after the expiration of the ini-
tial prospectus delivery period speci-
fied in section 4(3) of the Act following
the first bona fide offering of securities
under such registration statement.

(d) If (1) the registration statement
relates to the security of an issuer that
is not subject, immediately prior to the
time of filing the registration state-
ment, to the reporting requirements of
section 13 or 15(d) of the Securities Ex-
change Act of 1934, and (2) as of the of-
fering date, the security is listed on a
registered national securities exchange
or authorized for inclusion in an elec-
tronic inter-dealer quotation system
sponsored and governed by the rules of
a registered securities association, no
prospectus need be delivered after the
expiration of twenty-five calendar days
after the offering date. For purposes of
this provision, the term offering date
refers to the later of the effective date
of the registration statement or the
first date on which the security was
bona fide offered to the public.

(e) Notwithstanding the foregoing,
the period during which a prospectus
must be delivered by a dealer shall be:

(1) As specified in section 4(3) of the
Act if the registration statement was
the subject of a stop order issued under
section 8 of the Act; or

(2) As the Commission may provide
upon application or on its own motion
in a particular case.
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(f) Nothing in this section shall affect
the obligation to deliver a prospectus
pursuant to the provisions of section 5
of the Act by a dealer who is acting as
an underwriter with respect to the se-
curities involved or who is engaged in a
transaction as to securities consti-
tuting the whole or a part of an unsold
allotment to or subscription by such
dealer as a participant in the distribu-
tion of such securities by the issuer or
by or through an underwriter.

(g) If the registration statement re-
lates to an offering of securities of a
“blank check company,” as defined in
Rule 419 under the Act (17 CFR 230.419),
the statutory period for prospectus de-
livery specified in section 4(3) of the
Act shall not terminate until 90 days
after the date funds and securities are
released from the escrow or trust ac-
count pursuant to Rule 419 under the
Act.

(15 U.S.C. 77d; Secs. 6, 7, 8, 10, 19(a), 48 Stat.
78, 79, 81, 85; secs. 205, 209, 48 Stat. 906, 908;
sec. 301, 54 Stat. 857; sec. 8, 68 Stat. 685; sec.
1, 79 Stat. 1051; sec. 308(a)(2), 90 Stat. 57; secs.
12, 13, 15(d), 23(a), 48 Stat. 892, 894, 895, 901;
secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; sec.
203(a), 49 Stat. 704; sec. 202, 68 Stat. 686; secs.
3, 4, 6, 78 Stat. 565-568, 569, 570-574; secs. 1, 2,
82 Stat. 4564; sec. 28(c), 84 Stat. 1435; secs. 1, 2,
84 Stat. 1497; sec. 105(b), 88 Stat. 1503; secs. 8,
9, 10, 18, 89 Stat. 117, 118, 119, 155; sec. 308(b),
90 Stat. 57; secs. 202, 203, 204, 91 Stat. 1494,
1498, 1499, 1500; 15 U.S.C. 77f, T7g, TTh, T7j,
T7s(a), 781, 78m, 780(d), 78w(a))

[356 FR 18457, Dec. 4, 1970, as amended at 48

FR 12347, Mar. 24, 1983; 53 FR 11845, Apr. 11,
1988; 57 FR 18043, Apr. 28, 1992]

§230.175 Liability for certain state-
ments by issuers.

(a) A statement within the coverage
of paragraph (b) of this section which is
made by or on behalf of an issuer or by
an outside reviewer retained by the
issuer shall be deemed not to be a
fraudulent statement (as defined in
paragraph (d) of this section), unless it
is shown that such statement was made
or reaffirmed without a reasonable
basis or was disclosed other than in
good faith.

(b) This rule applies to the following
statements:

(1) A forward-looking statement (as
defined in paragraph (c) of this section)
made in a document filed with the
Commission, in Part I of a quarterly

17 CFR Ch. Il (4-1-02 Edition)

report on Form 10-Q and Form 10-QSB,
§249.308a of this chapter, or in an an-
nual report to shareholders meeting
the requirements of Rules 14a-3 (b) and
(c) or 14c-3 (a) and (b) under the Securi-
ties Exchange Act of 1934, a statement
reaffirming such forward-looking
statement subsequent to the date the
document was filed or the annual re-
port was made publicly available, or a
forward-looking statement made prior
to the date the document was filed or
the date the annual report was publicly
available if such statement is re-
affirmed in a filed document, in Part I
of a quarterly report on Form 10-Q and
Form 10-QSB, or in an annual report
made publicly available within a rea-
sonable time after the making of such
forward-looking statement; Provided,
That

(i) At the time such statements are
made or reaffirmed, either the issuer is
subject to the reporting requirements
of section 13(a) or 15(d) of the Securi-
ties Exchange Act of 1934 and has com-
plied with the requirements of rule 13a—
1 or 15d-1 thereunder, if applicable, to
file its most recent annual report on
Form 10-K and Form 10-KSB, Form 20-
F or Form 40-F; or if the issuer is not
subject to the reporting requirements
of section 13(a) or 15(d) of the Securi-
ties Exchange Act of 1934, the state-
ments are made in a registration state-
ment filed under the Act, offering
statement or solicitation of interest
written document or broadcast script
under Regulation A or pursuant to sec-
tion 12 (b) or (g) of the Securities Ex-
change Act of 1934, and

(ii) The statements are not made by
or on behalf of an issuer that is an in-
vestment company registered under
the Investment Company Act of 1940;
and

(2) Information which is disclosed in
a document filed with the Commission,
in Part I of a quarterly report on Form
10-Q and Form 10-QSB (§249.308a of this
chapter) or in an annual report to
shareholders meeting the requirements
of Rules 14a-3 (b) and (c) or 14c-3 (a)
and (b) under the Securities Exchange
Act of 1934 (§§240.14a-3 (b) and (c) or
240.14a-3 (a) and (b) of this chapter) and
which relates to (i) the effects of
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